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A still more striking illustration of the relative force of institutions 
and of men is the complete failure of the feudal party, led by the 
romantic crown prince (afterwards Frederic William IV.), to undo the 
work of the seventeenth and eighteenth centuries and to re-establish 
the provincial estates 1 which the Great Elector and his successors 
had crushed. The death of Hardenberg left the reactionary party 
apparently all-powerful, but their efforts came to nothing. The Prus- 
sian king who declared that he would " establish his state like a rock of 
bronze " had made good his boast. 

Munroe Smith. 



Lekrbuch des deutschen Staatsrechts. Von Dr. Hermann 
Schultze, grossherzoglich badischem geh. Rathe und koniglich preus- 
sischem geh. Justizrathe, ordentlichem Professor des Staatsrechts an 
der Universitat Heidelberg. Buck I. Das deutsche Landesstaats- 
recht. Buck II. Das deutsche Reichsstaatsrecht. Leipzig, Breit- 
kopf & Hartel, 1881-86. — 1007 pp. 

The Law and Custom of the Constitution. By Sir William 
R. Anson, Bart., D.C.L., of the Inner Temple, Barrister at Law, and 
Warden of All-Souls College, Oxford. Vol. I. Law and Custom of 
Parliament. Clarendon Press, Oxford, 1886. — 336 pp. 

Le droit public de la Belgique. Par A. Giron, conseiller a 
la Cour d'Appel et professeur a l'Universite de Bruxelles. Bruxelles, 
A. Manceaux, 1884. — 536 pp. 

Etudes de droit constitutionnel. Par E. Boutmy, membre de 
l'lnstitut et directeur de l'Ecole libre des sciences politiques. Paris, 
E. Plon, Nourrit et C ie ., 1885. — 272 pp. 

The past two years have been rich, to a degree somewhat extraordi- 
nary, in treatises upon the different branches of public law. The consti- 
tutional and administrative law of the states of Europe, which formerly 
presented to the student a tangled mass of custom, edict and statute, 
has now been largely systematized and has become easily accessible. 
It is my purpose, in this review, to draw attention to several of the most 
recent and, in my view, most valuable contributions. 

First, in the order of merit and importance, stands the work of Dr. 
Hermann Schultze, Professor of Public Law in the University at Heidel- 
berg, upon the Public Law of Germany, both of the individual states 
and of the empire. Of the two volumes, the first — das deutsche Landes- 

1 Vol. Hi., pp. 226-253, 361-390. 
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staatsrecht — contains the learned author's theory of the state, the 
historical development of the German state, and the comparative con- 
stitutional and administrative law of the twenty-five states within the 
empire. The second — das deutsche Reichstaatsrecht — is a commen- 
tary upon the imperial constitution and administrative practice. The 
two are indissolubly connected, and the latter cannot be understood 
without previous and careful study of the former. The whole is a most 
timely work. Ours is a period in which abstract ideas of the state and of 
man are beginning to exert again the sway held by them in 1789, 1830, 
and 1848. It is well that, at such a time, a great publicist, such as Pro- 
fessor Schultze, should challenge our idealism and call us back to history 
and to present fact. He does not hesitate to denounce the theory of atom- 
istic popular sovereignty as error, and to present the state — the polit- 
ical people in organization, no matter how small a proportion of the 
population that may be — as the true and actual and only legitimate 
sovereignty. (Book I, pages 23, 24.) Evidently he does not believe 
that all men are equal politically, even if civilly, and regards such a 
declaration as an abstraction which has never yet become a reality — 
which has hardly approached it. The subject of his work is a monarchic 
state ; and he is not, in the faintest degree, an apologist when consider- 
ing its legitimacy in principle as well as in fact. His view is simply that 
the course of Germanic history has brought forward such and such per- 
sonages, families and organizations as the bearers of the state and tested 
their legitimacy, and therefore that they, and they alone, are legitimately 
sovereign, and should remain so until such social transformations occur 
as shall make it manifest that the virtue and capacity of the state have 
passed into other hands. History and present fact show that men are 
unequal in intelligence, virtue, energy, and self-control, and the best 
should count for far more in the exercise of political power than the 
worst. 

He defines the monarchy as the form of state (not simply govern- 
ment) in which a single physical person appears as the head of the polit- 
ical organization, and is the bearer or organ of the state power by own 
and independent right. (Book I, page 34.) It is difficult to compre- 
hend from this definition how there can be any such thing as a constitu- 
tional monarchy, or even a limited monarchy in any other sense than 
self-limited; and the author does not help one accustomed to the 
categoricals of a popular philosophy out of the difficulty by his dic- 
tum (on page 186), that the monarch can be constitutionally limited, but 
never legally compelled, and must therefore possess the absolute veto 
power. Such an one will be apt to reason that if the power of the state 
resides in the monarch by own and independent right, then every 
attempt to limit him in any manner, save by his own consent, must take 
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on the form of compulsion ; which according to the same definition, can- 
not be attempted against him. It follows, therefore, that the constitu- 
tional limitations which may be legally imposed are but self-limitations. 
The constitution of a monarchic state is, in this view, a royal charter, 
which, unless it contain stipulations to the contrary, may be revoked in 
whole or in part by the monarch who grants it. A constituent assembly 
may draft a plan if the monarch permits, but it becomes a constitution 
only by his adoption and promulgation. This is hardly the process of 
constitutional development to which American thought is accustomed, 
and yet it is the very process through which the German states have 
become constitutionalized. We on this side of the Atlantic are apt to 
forget that there is any other way to reach a constitutional system than 
through revolution and the overthrow of all the powers of the past. 
When we reflect, however, one moment upon what I think candid 
and informed minds will agree about in regard to the German system, 
viz., that under no political forms which have yet been devised do 
genius and capacity meet with more sure recognition and reward, or exer- 
cise a juster influence upon political civilization, we shall be somewhat 
better prepared to understand that constitutionalizing from above down 
may, in some respects, have advantages over the opposite process. 
Naturally, in the course of such a process, the monarch will appear, for a 
long time at least, as the chief institution of the state. Dr. Schultze 
assigns him this position in the constitutional system of the German 
states at this present epoch of their progress. He is careful to reserve 
the domain of judicial administration from the monarch's prerogative, 
and to represent the independent judiciary as the principal guaranty of 
private rights (pages 537 ff.), but the German legislatures still appear 
as much like councils as independent law-making bodies (pages 515 ff.). 
In his second volume Professor Schultze proceeds from the stand- 
point taken upon pages 168 ff. of the first, viz., that the genesis of the 
new imperial constitution was through compact between the princely 
heads of the several states united under it, and declares that the two 
things necessary to a clear comprehension of the peculiarities of the 
imperial system are a correct appreciation of the character of the Bun- 
desrath and of the exceptional position of the Prussian state within the 
Union. (Book II., page 5.) The Bundesrath is composed of the 
representatives of the princes who by compact formed the Union, 
and the king of Prussia must always be the emperor. The consti- 
tution confers upon the emperor and the Bundesrath the whole power 
of the imperial state ; i.e., the independent bearers of the state power 
in the several states are, in union, the bearers of the power of the 
imperial state. (Book II., pages 29, 30, 47, 48.) The Bundesrath is 
thus not simply an upper house of the legislature nor the highest admin- 
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istrative council of the emperor nor both, but, with the emperor, bearer 
of the sovereignty. In this respect it is most widely distinguished from 
the Reichstag. The latter is but the lower house of the legislature and 
does not participate in the sovereign power, and its function is to influ- 
ence the emperor and Bundesrath to rule in accordance with the national 
spirit. It represents the idea of national unity, but the actual sover- 
eignty is in the emperor and Bundesrath. (Page 73.) Professor 
Schultze manifests the same anxiety to separate the judicial from the 
administrative power in the imperial as in the state systems ; and there 
are no more interesting or instructive chapters in his entire treatise than 
the second and third of the second part of the second volume, in which 
the relation of " Justiz und Verwaltung " are discussed. It is easy to 
see that we have here a political system in which the balance of power, 
to say the least, rests with the executive and in the hands of princely 
houses by hereditary right. It has not much of what goes here for 
democracy in it. It places the initiative in the hands of those accus- 
tomed to the business of government; but where the people really 
disagree with the measures of the government, it furnishes them in the 
Reichstag with an organ of resistance which is entirely effective. It is 
the system to which Germany has come after centuries of hard experi- 
ence. It is neither absolute nor popular, but it combines power and 
liberty in those proportions best calculated to preserve national integrity 
and individual freedom under such conditions and with such surround- 
ings as at present exist in and about the German state. 

Of much the same character as the work of Schultze is the book of 
Sir William R. Anson upon the Law and Custom of the Constitution. 
It promises to be a work of two volumes, the first of which only has as 
yet appeared, viz., the Law and Custom of Parliament. It is rather 
difficult to understand why, with the general views of the English system 
entertained by Sir William, he did not treat first of the crown. He 
does not appear to have been influenced any more than Dr. Schultze by 
the abstractions of Rousseau. He contemplates the English constitution 
in a very jejune and objective way. It would seem that such a mind 
would view the genesis of the English institutions from the standpoint 
of the crown. Probably the fact that the Parliament is at this moment 
the central point of the state, has influenced the learned commentator, 
who announces his principal purpose to be the stating of present facts, 
to deal with the Parliament first. He distinctly states in his preface that 
he will not follow the manner of Professor Dicey in his recent admirable 
work upon the Law of the Constitution, which presents those salient 
features of the English system which distinguish it from other systems, 
but that he writes for the lawyer and the man of practical detail, who 
desires first to know an institution in all its parts and relations as it is, 
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and only subsequently to trace its history, forecast its future, generalize 
its philosophy, and contrast its principles with their correspondents in 
other systems, if time and opportunity permit. He does not express 
himself very distinctly, therefore, upon what we may term the political 
science of the English constitution. From the little which he does say, 
however, we readily conclude that he does not hold the theory that the 
sovereignty of the British state resides in the House of Commons. On 
the other hand he declares distinctly that the Crown and the Lords are 
still potent elements in the constitution of the sovereignty, and demon- 
strates that the question of the sovereignty is not one which may be 
regarded as settled at any time for all time, but is ever suffering a new 
solution, a new adjustment to changing conditions. (Chapter i., pages 
i-n.) After a very brief historical outline in the second chapter, and 
some general remarks upon the characteristics of the constitution in the 
third, the distinguished author proceeds directly to the analysis of the de- 
tails of the constitution, from the writs of summons to attend the Parliament 
to the prorogation or dissolution of the body. There is no book in my 
knowledge which deals so exhaustively and yet. so concisely with the 
subject here treated. Of especial value to the student of law and 
political science is the second section of chapter v., which presents 
with great distinctness and exactness, and yet with admirable brevity 
and point, the existing law of suffrage and distribution of seats. It is 
almost an impossibility for the average foreign student to collect the 
statutes and customs for himself upon these subjects, and Sir William has 
rendered a great service to all such by his thorough and masterly digest 
and comment upon this portion of the law. 

Greatly differing in tone and method from these two highly practical 
works is the treatise of Professor Giron upon the Public Law of Belgium. 
The revolution of 1830 made clean sweep of the historical foundations 
of the Belgian institutions and left only the people in constituent assem- 
bly as sole and undisputed sovereign. The author gives, indeed, a 
most valuable precis of the political history of Belgium down to 1830, 
but it is from this latter point that he views the present public law of 
the Belgian state. He first develops the principle of the ultimate sove- 
reignty of the people in constituent assembly as the foundation of the 
whole system, and does not hesitate to declare the powers of the king as 
well as those of the legislature to be delegated and secondary. (Pages 
89-95.) He takes special pains to demonstrate the subordination of 
the church to the sovereignty of the people (pages 91, 92), and to show 
that the regime of the concordat has ceased in Belgium. These are 
principles with which American thought is wholly in sympathy and they 
make the comprehension of everything further comparatively easy. 
The institutions established by the sovereign power are : (1) A legisla- 
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ture, consisting of a chamber of representatives and a senate, the mem- 
bers of both of which bodies are elected by the direct vote of Belgian 
citizens, of the male sex, 21 years of age, in possession of their civil 
rights, and paying a direct tax of 20 florins. (Pages 96-113.) (2) 
An executive consisting of the king, who holds first by election but trans- 
mits the crown to his descendants according to the principle of pri- 
mogeniture in the male line, and a ministry appointed and dismissed by 
the king at pleasure and responsible for the king's acts. The author de- 
clares it to be a fixed principle of the constitution that the king has no 
other powers than those conferred upon him by this instrument, while 
the legislature has all powers not denied to it thereby. The principal 
powers thus conferred are those of diplomatic representation, appoint- 
ment and dismissal of officials, vetoing the acts of the legislature and 
dissolving it, and, of course, executing the laws. (Pages 1 14-128.) 
(3) A judiciary, composed of judges appointed for life and removable 
against their own consent only by a judicial sentence. This constitution 
does not, however, vest the courts with the power to decide upon 
the constitutionality of any laws promulgated by the legislative 
power established by the constitution. (Pages 129-158.) One of the 
peculiar features of the Belgian constitution is the fact that it defends 
the provincial and communal establishments against the power of the 
legislature by providing for their existence in the constitution itself. It 
constitutionalizes the municipalities through the establishment of the 
conseih provinciaux and the conseils communals and the general desig- 
nation of their powers. Local self-government is thus a constitutional 
right of the municipalities in the Belgian state, and not simply a charter 
of privileges from the legislature. (Pages 159-167.) Finally, the con- 
stitution guarantees civil liberty to the individual in about the fulness 
enjoyed under our own system. (Pages 355-476.) The learned com- 
mentator presents us thus, in his construction of the public law based 
upon this constitution, a system which is neither English nor American 
nor French nor German, but which contains elements drawn from each 
of the four. It has the French and American idea in regard to the con- 
stituent assembly and its relation to the government which it creates ; 
the German idea in reference to the tenure of the executive ; the 
American idea in regard to the constitutional independence of the 
judiciary; the '-English idea, in some degree, concerning the relation 
of the executive to the legislature, while the constitution of the senate 
is unique and peculiar in a national state, as well as the independent 
position of the municipalities. 

For a reason not very apparent Professor Giron has inserted, between 
his description of the structure of the government and his statement 
of the guarantees of civil liberty, a most admirable resume of the 
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history of the Roman church : Origine etprogres de la puissance eccle- 
siastique et constitution de Veglise catholique. (Pages 185-357.) The 
Belgian constitution contains the provision in article 14 : "La liberty 
des cultes, celle de leur exercise public, ainsi que la liberty de mani- 
fester ses opinions en toute matiere sont guaranties ; " and the professor 
himself says (on page 6) that " l'Etat beige a, en principe, abdique la 
direction religieuse, morale et intellectuelle de la society et qu'il 
borne sa mission essentielle a la realisation du droit proprement dit." 
Strictly speaking, it would seem, therefore, that he has wandered some- 
what from his subject in dealing with the canon law of the Roman 
church as a part of the public law of the Belgian state. The influences 
of history and existing customs evidently triumphed over the strictness 
of political logic upon this point, but the wealth of information con- 
tained in this most clear and concise presentation will reconcile the 
reader quite readily to this apparent violation of logical pertinency. 

The comparative method of treating law, public and private, is a 
recent development, especially in France. The consciousness of supe- 
riority has, until the late triumph of German over French arms, prevented 
Frenchmen from regarding foreign institutions with sufficient esteem to 
suffer any comparison between them and their own. It is the harbinger 
of a sounder period in French literature that the French scholars have 
begun to look about them and seek lessons in the experience of other 
peoples. The little work of Professor Boutmy, entitled Etudes de droit 
constitutional, is a very admirable comparison of the sources and spirit 
of the constitutional law of France, England, and the United States. 
His chief point and purpose seem to be to show that the greater part 
of the constitutional law of England, and a very large part of that of the 
United States, rest upon unwritten custom, while that of France is wholly 
written. He attributes this fact, as it appears to him, to differences in 
national " metaphysique " — practical common sense distinguishing the 
mental methods of the Englishman and American, while a minute and 
elaborate logic dominates the processes of French thought. The 
English and Americans solve their questions as they come to them, build 
their structure as they require it, and are content with a system which is 
incomplete and loosely fitting. The French, on the other hand, must 
have logical perfection and completeness, and exhaustive deduction of 
every detail. The English and Americans construct their general systems 
upon the foundation of their local institutions, and recognize to the latter 
a continuing anatomy and variety of form. The French, on the other 
hand again, regard nothing but the nation and the individual, and stamp 
whatever comes between with the character of a national agent. It 
seems to me that the learned author has somewhat exaggerated the 
influence of the local institutions of both England and the United 
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States. He certainly has fixed the position of the commonwealth in the 
American system too high. He treats the public law of the United 
States as it was before the thirteenth, fourteenth, and fifteenth amend- 
ments to the national constitution, and does not seem to recognize that 
an immense change has been wrought in our system by these most 
cardinal and highly directive principles. It seems to me, also, that he 
is somewhat inaccurate when he declares that the public law of France 
is a logically thought out and fully written down system, while that of 
the United States, in contrast, consists largely of unwritten custom. The 
written constitutions of the United States and of the several states are 
much more complete instruments than the written constitution of 
France. The latter contains only provisions constructing some of the 
organs of government and a law of elections. It establishes no judi- 
ciary and includes no bill of rights. And we would query in what written 
provision of the French law, constitutional or statutory, does M. Boutmy 
find the principle, now so clearly recognized in the French practice, that 
the ministry must be in political accord with the majority in the chambn 
des deputes ? The last two pages of the book contain a genuine surprise 
to the American reader. The favor, and even enthusiasm, with which 
the author has appeared to regard English and American institutions 
naturally suggest the idea that they are offered to the French public 
as examples for, at least, partial imitation. The concluding declaration, 
on the contrary, that the English and American systems are daily 
approaching, and must finally entirely coincide with, the French, and 
that the difference between them is, after all, only the difference between 
foremost and hindmost in the race of political civilization, is rather cal- 
culated to take the breath out of a Saxon and make him speculate 
a little more vigorously upon the end of all things than is his wont. 

John W. Burgess. 

Popular Government. Four Essays by Sir Henry Sumner 
Maine, K.C.S.I., LL.D., F.R.S. New York, Henry Holt & Co., 
1886. — Large 8vo, xii, 261 pp. 

Maine profoundly distrusts democracy. He believes it to be of all 
forms of government the most difficult, the most unstable, and that 
which is most perilous to the integrity of the state. He is intensely pes- 
simistic in his view of English political life, because English politics, in 
his opinion, are tending toward complete and unchecked democracy. 
He praises the constitution of the United States, of which he treats in 
the Fourth Essay, because it is not democratic ; because in our presi- 
dency we have reproduced the kingship of George III. ; because our 
Senate is frankly based upon the principle of inequality ; and because 



